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AGENDA 
 

15th Meeting, 2019 (Session 5) 
 

Tuesday 28 May 2019 
 
The Committee will meet at 10.00 am in the James Clerk Maxwell Room (CR4). 
 
1. Proposed Draft Order - The Scottish Public Services Ombudsman 

(Healthcare Whistleblowing) Order 2019 (SG/2019/66) and Proposed 
Explanatory Document (SG/2019/67): The Committee will take evidence 
from— 

 
Rosemary Agnew, Scottish Public Services Ombudsman, Scottish Public 
Services Ombudsman; 
 
Rhona Atkinson, Non-Executive Director, Vice Chair and Whistleblowing 
Champion, NHS Grampian; 
 
Alison Mitchell, Non-Executive Board Member and Whistleblowing 
Champion, NHS Lothian; 
 
Bob Matheson, Head of Advice and Advocacy, Protect (the Whistleblowing 
Charity); 
 

and then from— 
 

Jeane Freeman, Cabinet Secretary for Health and Sport, and Shirley 
Rogers, NHS Scotland Chief People Officer & Director of Health 
Workforce, Leadership, Reform and EU Exit preparations, Scottish 
Government. 
 

2. Proposed Draft Order - The Scottish Public Services Ombudsman 
(Healthcare Whistleblowing) Order 2019 (SG/2019/66) and Proposed 
Explanatory Document (SG/2019/67) (in private): The Committee will 
consider the evidence heard earlier in the meeting. 
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HEALTH AND SPORT COMMITTEE 

CONSULTATION ON THE PROPOSALS FOR NEW INDEPENDENT NATIONAL 

WHISTLEBLOWING OFFICER ROLE 

SUBMISSION FROM SCOTTISH PUBLIC SERVICES OMBUDSMAN 

Background 

The SPSO has a wide remit, covering a variety of functions and services.  Her powers and 

duties come from the Scottish Public Services Ombudsman Act 2002 which gives her three 

distinct statutory functions: 

1. the final stage for complaints about most devolved public services in Scotland including

councils, the health service, prisons, water and sewerage providers, Scottish

Government, universities and colleges,

2. specific powers and responsibilities to publish complaints handling procedures, and

monitor and support best practice in complaints handling,

3. Independent Review Service for the Scottish Welfare Fund with the power to overturn

and substitute decisions made by councils on Community Care and Crisis Grant

applications

How will the order affect the whistleblowing process 

In creating a new function of INWO, the proposed order extends the first two functions to 

whistleblowing in the NHS.  

The INWO will be able to investigate how a concern has been responded to by the NHS 

organisation.  This will replicate the role the SPSO currently has in complaints from 

members of the public allowing her to review:  

• how the organisation responded

• how they investigated (or if not/why not)

• the decisions made during that process, including direct assessment of any clinical

judgement in that process

• the outcome, and

• the treatment of any person.  This includes the person who raised the issue, but in this

one critical area, the order goes beyond the current complaint-handling powers.  The

order brings in the treatment of witnesses/evidence-givers and any person(s) who were

the subject of the complaint within the remit of the INWO.  This change was at the

specific request of SPSO and reflects that, for the whistleblowing process to be

successful, all those involved need to be treated with dignity and respect throughout.

They must also be confident in the process.

The INWO will also set standards for the way concerns should be handled (ie investigated, 

responded to and reported on) by the organisation.   
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To coincide with the publication of the order, SPSO has issued a complete set of standards 

for consultation [https://www.spso.org.uk/consultation-the-draft-national-whistleblowing-

standards].  Significantly, these include Principles to guide approach and decision-making 

and guidelines on governance oversight and reporting, in addition to investigation 

processes.  Together these help support a positive culture towards speaking up, not just 

through whistleblowing, while building in consistency, transparency and accountability.   

Sturrock review report and the INWO 

We are still digesting the details and implications of the Sturrock review and considering 

whether any changes, or points of clarification are needed to the draft standards.  

From our initial reading, the issues raised by the Sturrock review reflect deep-seated 

matters of local culture and relationship breakdown.  The creation of an INWO for the NHS 

is a critical element of promoting and developing more open and inclusive cultures in 

relation to patient safety, but is not, in itself alone, capable of resolving all such matters.   

We see the role as both one of oversight for whistleblowing and also a catalyst for change 

and improvement for related issues covered by other work.  We recognise the value of 

highlighting problems at an earlier stage and allowing organisations to identify and address 

them themselves before they escalate.  We also recognise that, significant and sustainable 

culture-change, requires the commitment of multiple stakeholders and embedding dignity 

and respect in business as usual reporting, HR procedures and all areas where NHS 

colleagues interact.  The INWO cannot and should not be seen as a single solution to those 

multiple, overlapping issues.  

This is why a small, but significant part of the proposed Order, extends our information-

sharing powers to a list of named organisations who play a role in supporting NHS practice 

and improvements.  This will allow us to share information quickly that may indicate 

systemic problems while an investigation is on-going or, at the end of an investigation, to 

provide them with more specific detail than it is possible or appropriate to include in any 

anonymised, public report.   

The INWO is also not intended to supersede or replace the protections provided through 

the employment contract and related legislation.  Instead, it provides an additional, 

supplement to those protections by allowing for treatment of individuals in relation to a 

specific area (whistleblowing) to be subject to an independent review and scrutiny.  The 

INWO will also be able to provide some protection to those, such as volunteers, who deliver 

a service but do not currently have access to the benefits derived from an employer/ee 

relationship in this area.  

Should the Ombudsman fulfil the role of Independent National Whistleblowing 

Officer 

When this question was put for consultation previously, the support for our taking on this 

role was linked to our status as a Parliamentary-supported organisation.  This guarantees 
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our independence from the NHS and the Government and means we are accountable to 

Parliament for our performance.   

In addition, aspects of our experience in investigating health complaints will be used and 

developed in the new role as INWO.  

We do not underestimate the differences that will exist between investigating a 

whistleblowing complaint and a service complaint.  These include timeliness, confidentiality, 

and resource requirements.  Experience from the introduction of the NHS complaints 

handling process, has shown us that organisations will need support, training and advice, 

so resources for this are also a critical requirement.  

The absence of an existing similar function means that it is extremely challenging to assess 

the number of complaints that may be brought to us and the corresponding resources 

needed  We are currently in discussion with the Scottish Parliamentary Corporate Body and 

the Government to ensure we receive adequate funding, both for implementation and 

ongoing service, and we anticipate that resources will need to be subject to review in the 

light of experience in the first few years of this new role.  

Does the order given the Independent National Whistleblowing Officer adequate 

powers 

The order adopts the powers we currently have when investigating complaints.  It also 

means that we will have the same powers to report and to make recommendations.   

An Ombudsman traditionally does not have enforcement powers when investigating.  While 

some may be nervous about this, our experience is that this is a fundamental strength of 

the Office.  The ability to enforce recommendations brings with it legal restrictions which 

limit the flexibility to resolve matters.  The more confrontational approach that such powers 

engender would also be counter to the aim of the INWO, to influence and support culture 

change.  

Recommendations can be framed to set the outcomes that should be achieved as a result 

of findings, while requiring the organisation to set out how it will achieve them.  As well as 

ensuring that the actions can be adapted for local settings, it also means that the 

organisation has to take an active role in seeking to solve the problem we have identified, in 

turn engendering greater ownership for improvement at a local level.   

The Ombudsman is not powerless; she can lay reports before Parliament and, specifically, 

if there is an outstanding injustice to an individual, a special report.  Despite having issued 

thousands of recommendations over many years, we have never had to issue a special 

report.  

In the area of standards-setting, our powers are more directive.  Organisations must comply 

with the principles and procedures and we can issue formal notices of non-compliance.  

Again, our experience of seven years of standards-setting is that we have not had to use 
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those formal powers but we do refer to them and they have helped ensure compliance and 

standardisation.  

Although we consider it appropriate that the order reflects our current powers, we have 

been actively pursuing with the Government and Parliament enhancements and 

improvements to our legislation.  If agreed, these would apply to the INWO as well as our 

other functions.  The most significant of those proposals would see the SPSO having the 

ability to conduct public value investigations when no individual or no individual who is 

willing to be named, has raised a matter direct with us.  The experience of Ombudsman 

who have these powers is they are used rarely but are of particular benefit when the 

vulnerability of those affected means they are unlikely to raise individual complaints.  

We are awaiting a response from the Government with their views and intend to approach 

Parliament with a full report on all of our proposed legislative enhancements.  Changes 

under consideration are likely to require primary legislation.  

Is there anything you would add, amend or remove from the order?  

From our perspective, it is critical that the order fulfils the policy intent clearly in order to 

limit the risk of the INWO being the subject of legal challenges resulting from any 

ambiguities.   

The drafting is technical and we would support any improvements that could make the 

order more straight-forward to reduce that risk.  There are particular tensions around the 

relationships with HR processes for example.  

We also note that presently the only reference to any definitions are to whistleblowers and 

to our ability to include these in the procedures.  There is no parliamentary process needed 

to either create or change this definition nor any requirement to have a definition of 

whistleblowing.  We appreciate this drafting places considerable trust and power in this 

office in doing so, and allows for some flexibility.  However, we also appreciate that this lack 

of statutory definition may be seen as problematic and there are alternative options.  For 

example: the order could place a requirement on us to include definitions in the Principles 

which require approval by Parliament, or non-exhaustive definitions could be placed within 

the order itself.  
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HEALTH AND SPORT COMMITTEE 

CONSULTATION ON THE PROPOSALS FOR NEW INDEPENDENT NATIONAL 

WHISTLEBLOWING OFFICER ROLE 

SUBMISSION FROM Rhona Atkinson, NHS Grampian 

How will the order affect the whistleblowing process? 

There is firstly a need for clarity on what is meant by the use of the term whistleblowing.  

In general discussion it could be taken that the term whistleblowing refers to any and all 

complaints or concerns raised in respect of undertaking employment duties. Were that to be 

the accepted interpretation of the then then there is clear disregard of existing professional 

standards and internal complaints procedures for the handling and learning from the day to 

day issues that arise.  

That is not to argue that all such processes are properly fulfilling their intended purpose but 

there needs to be acknowledgement of their existence and the part they play in the overall 

situation. 

So, for me, this order does give a level of parity with other national complaints procedures 

and therefore does act to recognise the significance and impact of issues that properly fall 

under the correct interpretation of whistleblowing. 

What needs greater emphasis and drive to ensure that it is in place and being used 

properly is the internal complaints procedure. In essence without this element of the overall 

system the proposed whistleblowing process could not be enacted or worse the 

independent appointee will be engaged in refusing to investigate and that would denigrate 

the intended purpose of this proposed role. 

In discussing this proposal within NHSG the question was raised of why something similar 

to a Duty of Candour for implementation across the staffing body if seeking to change the 

culture towards handling areas of concern of poor behaviour, linking where required to 

existing disciplinary procedures. 

The other aspect of whistleblowing that I debate this proposal will impact on positively is the 

stigma that is associated with being a whistleblower. It is a hugely significant decision to be 

a whistleblower and therefore there is an argument to ensue means of handling within the 

work environment issues that could escalate to whistleblowing but in a way that is 

respectful and supportive of all involved parties. 

 

Should the Ombudsman fulfil the role of Independent National Whistleblower? 

Yes, provided there is a correct use of the term whistleblowing and that there are internal 

processes completed before an issue is deemed appropriate for referring to the INW. 
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Does the order give the Independent Whistleblowing Officer adequate powers? 

Yes 

 

Is there anything that you would add, amend or remove from the order? 

In reading through the documentation supplied on and around the order I do not agree with 

the stated intent that by the introduction of an INW Officer there will be an impact on the 

efficiency and effectiveness of the health service. I even debate that this role and its 

intended remit will impact on the culture of these organisations.  

There is no doubt for me that in better handling the day to day issues that arise, by means 

of sound professional and organisational processes, that there will be an impact on culture, 

efficiency and effectiveness. But I do not see how the role being proposed and its remit will 

do that, unless as part of the introduction of the role there is a focus on the internal 

processes of all Health Boards that would be the preliminary stages that have to be 

completed before an issue can be considered appropriate for the INW Officer to investigate. 

Be clear I am not arguing that all is fine out here and all we have to do is add the new role 

on. Far from that. There is significant work to be done, specifically to reflect the inevitable 

outcomes that arise from the very stressed and pressured workforces all Health Boards 

have, to ensure that each Health Board for all its staff operates, through its staff, a means 

by which issues and concerns can be professionally and properly handled and for learning 

to flow from that.  

To summarise, the issues I have with this proposal are not the role and remit per se but the 

expectations placed upon it as well as the lack of focus on the internal processes that, 

should they fail, require the invoking of the national role. 

 

15th May 2019 
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HEALTH AND SPORT COMMITTEE 

CONSULTATION ON THE PROPOSALS FOR NEW INDEPENDENT NATIONAL 

WHISTLEBLOWING OFFICER ROLE 

SUBMISSION FROM NHS LOTHIAN 

 

How will the order affect the whistleblowing process? 

It is anticipated that the order will have a positive impact on extant Board processes, 

bringing consistency across the NHS in Scotland and will provide absolute clarity via the 

powers to create whistleblowing standards, to define what is whistleblowing and in what 

circumstances these standards apply. 

  

Should the ombudsman fulfil the role of Independent National Whistleblowing 

Officer? 

Yes, we would support the ombudsman taking on the role of INWO.  The ombudsman is 

impartial and independent from NHS Boards and the Scottish Government, therefore ideally 

placed to undertake the role and functions of the INWO. 

  

Does the order give the independent National Whistleblowing Officer adequate 

powers? 

Yes, the order enables the INWO to set standards, initiate investigations, determine if the 

employer handled the whistleblowing concern appropriately and acted reasonably in 

making its decision.  Importantly the order confers on SPSO the ability to recommend that 

decisions on matters within its jurisdiction should be considered.  The order allows the 

INWO to have control over its own affairs independent of Health Boards and Scottish 

Government. 

  

Is there anything you would add, amend or remove from the order? 

It is not evident from the order how the proposed powers will effect culture change beyond 

changes to policy and process.  Perhaps further thought ought to be given to preventative 

approaches such as the Freedom to Speak up Guardian model. 

  

15th May 2019 
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HEALTH AND SPORT COMMITTEE 

CONSULTATION ON THE PROPOSALS FOR NEW INDEPENDENT NATIONAL 

WHISTLEBLOWING OFFICER ROLE 

SUBMISSION FROM Protect (formerly Public Concern at Work) 

How will the order affect the whistleblowing process? 

Protect (formerly Public Concern at Work) has been the UK’s leading whistleblowing charity 

for over 25 years. At the heart of our work is our free and confidential advice line, on which 

our advisers help almost 3000 individuals each year. We aim to encourage safe and 

effective whistleblowing in the public interest.  Alongside the advice line, Protect helps 

organisations to create a safe environment in which staff can raise concerns at the earliest 

opportunity. The charity supports hundreds of organisations to ensure their whistleblowing 

arrangements are trusted and effective. 

From this experience, we are able to aggregate many of the problems individuals face, and 

apply them to generalised statements about the obstacles to a healthy whistleblowing 

culture. 

The primary barriers to individuals speaking up about public interest wrongdoing in their 

workplace are: a fear that they will suffer as a result; and that the process will be 

unproductive, with no robust investigation process resulting from their disclosures.  

In as much as the proposed INWO has within its remit these two central considerations (the 

treatment of the whistleblower, and the handling of the concerns), it is to be celebrated.1 

Whilst certain regulatory bodies (FCA being the best example) have taken it upon 

themselves to envelop these areas within their remit, the step of creating a specific 

organisation for this function is ground-breaking from a UK perspective, and places NHS 

Scotland within the vanguard globally. 

These aims can however only be realised if the INWO successfully addresses complaints 

made to it (which will serve to rectify current poor practice) and has an effect on demoting 

the prevalence of such behaviour in the future (which will help to break down the perception 

of barriers for future whistleblowers).  

1 It should however be noted that both of these tasks are not without existing systems designed (at least 
partially) to address the mischief contained within them. The Employment Tribunal system can provide 
financial redress for individuals who have been mistreated as a result of whistleblowing, and statutory 
oversight bodies (Health Improvement Scotland being the most relevant) can provide a point of independent 
investigation for whistleblowing concerns. As recognised in the Explanatory Document to the Order, INWO 
should be careful not to duplicate these functions as this will lead to inefficiencies in government spending. 
Similarly, however, where these existing functions aren’t delivering as required, the INWO should have the 
capacity to fill the gap. 
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Consequently, the applicability and application, of both the Whistleblowing Standards and 

statutory powers (see below), will be of paramount importance. 

Should the Ombudsman fulfil the role of Independent National Whistleblowing 

Officer? 

Historically, whistleblowing has been seen as a separate concept to complaints, as the 

latter relates to the effect on the individual complainant, whereas in the former, the 

complainant is archetypally instead a witness to events. This distinction has rightly survived 

as each side has different needs, rights, and types of redress. 

As such, placing INWO within a body traditionally solely responsible for complaints poses a 

risk that the focus of whistleblowing will be lost from the concern, and placed solely on the 

individual. 

The Explanatory Document however identifies many benefits of placing the INWO within 

the wider SPSO umbrella, and there has already been considerable adaption of SPSO 

processes to reflect the differing needs of whistleblowing. 

So long as this process of adjustment is carried on, the current proposal appears 

satisfactory.  

At the very least, we would expect specialist training for the INWO team going forward, and 

a continual process of stakeholder evaluation. 

Does the order give the Independent National Whistleblowing Officer adequate 

powers? 

The powers contained within the regulations appear far-reaching with respect to the 

investigation of complaints/concerns, and this is to be celebrated. 

With reference to the answer provided in Question 1, if the INWO is to have the desired 

effect on whistleblowing culture, its statutory powers must achieve not only correction of 

bad practice in a given instance, but also the depressing of future bad practice.  

Whilst the INWO has wide powers to report on its investigations – with the apparent benefit 

that organisations will be embarrassed into adjusting their future practice – it should be 

considered whether this creates the necessary disincentives (either for the individual 

perpetrator, or organisation) to really have an effect on future practice.  

It should be further considered that in order to change culture, the INWO needs not only to 

affect change, but to additionally be seen doing so. This is so that individuals are able to 

see the dismantling of barriers to whistleblowing, which is necessary if we are to expect 

them to speak up in the future. 
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In this vein, it may want to be considered whether the INWO’s statutory powers could 

include sanctions, as well as the ability to make binding requirements on organisations to 

take a particular course of action.  

Is there anything you would add, amend or remove from the order? 

 Section 10 of the 2002 Act (time limits to making a complaint) should be replaced by

a process whereby INWO may only reject an appeal on the basis of timing if it can

establish that such an investigation would be made impossible by the time period

elapsed. Arbitrariness in any form will harm the standing of the INWO, and thus –

where genuine difficulties arise from older complaints – non-investigation should be

justified.

 Section 15 of the 2002 Act (confidentiality in investigation reports) should be

revisited in light of the need to create effective statutory powers (explored in the

previous question). If there is a real (or even perceived) lack of accountability for

wrongdoers, the function of the INWO will be undermined.

 Sections 19 and 20, of the 2002 Act (confidentiality of information within the INWO),

should be considered in light of the effect that they could have on whistleblowing

culture within the INWO. The Committee is directed towards the case of The Office

for Gas and Electricity Markets v Pytel UKEAT/0044/17/JOJ (which concerned

similar provisions for the utilities sector) and Protect is happy to provide further

information on this broader subject if that would assist the Committee.

 If, as it appears (c.f. para. 4.3 of the Explanatory Document), a whistleblower would

be unable to engage with the INWO where they had a co-existing Employment

Tribunal process ongoing, this should be reversed. Such an exclusion to the process

will have the effect of discouraging individuals from asserting their statutory rights,

and would thus be wholly inappropriate. Such a measure may also lead to

individuals missing legal deadlines in the belief that the INWO can provide a similar

type of financial redress, when in fact it cannot.

It is further suggested that similar requirements as in England for Freedom to Speak Up 

Guardian (FSUG) should be adopted, and added to the regulations. This ambassadorial 

role would be distinct from the Whistleblowing Champion who provides oversight of 

whistleblowing arrangements from the board.  FSUGs provide a level of support and 

assistance which would be invaluable for enabling effective (and appropriate) access to the 

INWO. A combination of the INWO, the Whistleblowing Champions and the FSUGs would 

create the right structures to change the whistleblowing culture in the NHS. 

20 May 2019 

Bob Matheson 

Head of Advice & Advocacy 

Protect 

bob@protect-advice.org.uk 

Tel: 0203 117 2520 ext:1016 
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